UNITED STATESOF AMERICA
BEFORE THE NATIONAL LABOR RELATIONSBOARD
REGION 27

APRIA HEALTHCARE GROUP, INC.,}

Employer,
Case 27-RC-8249

and
INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
LOCAL UNION NO. 435,

Petitioner.

DECISION AND DIRECTION OF ELECTION

On May 22, 2003, International Brotherhood of Teamsters, Local Union No. 435 (herein
the Union or Petitioner), filed a petition under Section 9(c) of the Nationa Labor Relations Act
(herein the Act) seeking to represent certain employees of Apria Healthcare Group, Inc. (herein
Apriaor Employer). OnJune4 and 5, 2003, a hearing was held in this matter before a hearing
officer of the Nationa Labor Relations Board, and, following the hearing, the partiesfiled briefs.

The Petitioner seeks to represent the following employees?®

INCLUDED: All full-time and regular part-time employees employed by
the Branch Warehouse/L ogigtics Divison of the Employer’ sfacilities a
7910 Shaffer Parkway in Littleton, Colorado, and 11600 E. 53" Avenuein
Aurora, Colorado, including dispatch employees, patient service
technicians, dinica service technicians, ddlivery technicians,

trangportation leads, patient service coordinators, and branch warehouse
clerks.

1 The name of the Employer appears as amended at hearing.

2 At hearing, the Petitioner amended its proposed unit description to include transportation leads and patient service
coordinators, in agreement with the Employer’s position. The classification of branch warehouse clerks was also
added by amendment at hearing to clarify that the Petitioner is not seeking regional warehouse employees.



EXCLUDED: respiratory therapists, Regiona employees, officedericd
employees, sadlesmen, guards, professona employees, and supervisors as
defined in the Act.
This case presents the issue of whether the petition should be dismissed because it was
prematurdly filed, aswell as severd issues concerning the scope and composition of the
petitioned-for unit.

The Employer contends that the petition is premature because Apriaisin the process of
reducing the size of its Littleton branch to form severad smaler branches, one of which isthe
Aurora, Colorado, fadility named in the petition.® 1n addition, with respect to the scope of the
petitioned-for unit, the Employer asserts that a combined unit of Littleton and Aurora employees
would not congtitute an appropriate bargaining unit and that certain regiond employees who
work in the Littleton facility must be included in any unit found appropriate. The Petitioner
disagrees with the Employer’ s position, but iswilling to proceed to an ection in separate units
for the Littleton and Aurorafacilitiesif asingle unit is not found appropriate. Regarding the
composition of the unit, the Employer maintains that any appropriate unit must include
respiratory therapigts, clinical assstants, the pharmacy warehouse clerk, and pharmacy ddivery
technicians. The Petitioner argues that these employees do not enjoy a community of interest
with the petitioned-for employees sufficient enough to compel their incluson.

Under Section 3(b) of the Act, the Board has delegated its authority in this
proceeding to me. Based upon the entire record in this proceeding, | find:

1. The hearing officer’ s rulings made at the hearing are free from prgjudicid error and
are afirmed.

2. ApriaHedlthcare Group, Inc., a Delaware corporation, is engaged in the business of
providing and distributing home medica equipment and respiratory services and
supplies. Itsprincipa offices are in Lake Forest, Cdlifornia, with operations

3 Thisfacility isalso known as the Northeast Denver branch.



throughout the United States, including Littleton and Aurora, Colorado. Apria
annudly purchases and recelves a its Colorado facilities goods and services valued in
excess of $50,000 directly from sources outside the State of Colorado. Based on
these dipulated facts, | find that the Employer is engaged in commerce within the
meaning of Section 2(6) and (7) of the Act and it will effectuate the policies of the
Act to assert jurisdiction in this matter.

3. The Ptitioner, Internationa Brotherhood of Teamsters, Local Union No. 435, isa
labor organization within the meaning of Section 2(5) of the Act and clamsto
represent certain employees of the Employer.

4. For the reasons discussed below, a question affecting commerce exists concerning the
representation of employees of the Employer within the meaning of Sections 9(c)(1)
and 2(6) and (7) of the Act.

5. Thefollowing employees of the Employer condtitute separate appropriate units for the
purposes of collective bargaining within the meaning of Section 9(b) of the Act:

Littleton Unit

INCLUDED: All ful-time and regular part-time dispatch employees,
patient service technicians, dlinica sarvice technicians, ddivery
technicians, transportation leads, patient service coordinators, and branch
warehouse clerks employed in the Employer’ s Branch

Warehouse/L ogigtics Department at 7910 Shaffer Parkway, Littleton,
Colorado.

EXCLUDED: All respiratory thergpists, dlinicd assigtants, pharmacy
delivery technicians, pharmacy warehouse clerks, regiona employees,
office clerica employees, sdesmen, professona employees, guards, and
supervisors as defined in the Act.

Aurora Unit

INCLUDED: All full-time and regular part-time digpatch employees,
patient service technicians, clinica sarvice technicians, ddivery
technicians, warehouse clerks, and trangportation leads employed in the
Employer’s Branch Warehouse/L ogistics Department at 11600 E. 53
Avenue, Aurora, Colorado.

EXCLUDED: All respiratory thergpists, dlinicd assgtants, office derica
employees, salesmen, professona employees, guards, and supervisors as
defined in the Act.



BASISFOR DECISION

. FACTS

The Employer, formed in 1995 from the merger of Abbey Hedthcare Group and
Homedco Group, is a home hedthcare company providing delivery, set up, and maintenance of
oxygen, delivery and set up of durable medica equipment such as hospital beds, wheelchairs,
and walkers, ddivery of enterd nutrition supplies, and the provison of infuson thergpy
medications. The company operatesin al 50 states and has approximately 400 branches
organized under four geographic divisons, each with four regiond offices. Apria s Rockies
region contains 32 branches or service centers located in Montana, Wyoming, Nebraska, and
Colorado, including the Littleton and Aurora branch facilities at issue here. The Employer has
other Colorado facilities located in Louisville, Loveland, Colorado Springs, Grand Junction,
Alamosa, La Junta, and Pueblo/Canyon City. Littleton, reportedly Apria s largest branch, serves
the entire Denver metropolitan area, except for some coverage provided by the Louisville
branch.

The Employer has contracts with hospitals and doctors to provide equipment and services
to patients who have been discharged from a hospital, but require further medica treatment and
sarvices a their homes. When a patient isto be released from a hospita or other facility, the
Employer is notified and provided with ingructions regarding the home medicd equipment and
services that will be required. The mgority of these referras are respiratory patientsin need of
oxygen delivered to their resdence on aregular basis. These home ddliveries and related
services are provided by branch employees referred to as ddivery technicians (DTs), patient
sarvice technicians (PSTs), clinical service technicians (CSTs), trangportation leads (TLs), and

respiratory thergpists (RTs). In addition, clinical assstants (CAS) vidt hospitals and equip



patients with portable oxygen units as they are being discharged and aso arrange for home
delivery of agationary unit. These equipment delivery and patient service functions are
supported by other branch employees such as dispatchers, warehouse clerks, and patient service
coordinators.

The ddivery technician (DT) isan entry-level driver pogtion. Although the Littleton
branch has employed delivery techniciansin the padt, a the time of the hearing neither Littleton
nor Aurora had any employeesin this classfication. There was, however, an opening for one
ddivery technician in each branch and the Employer was actively seeking to fill these positions.
The DTsdrive vans, but are not required to have acommercia driver'slicense. They ddiver
supplies and smaller medica equipment to patients, but they do not set up or ingtruct patientsin
the use of more complex equipment. They may occasiondly deliver oxygen canigters, but they
do not ddiver liquid oxygen.

The patient service technicians (PSTs) drive box trucks equipped with a 190-gdlon liquid
oxygen tank and other supplies. They are required to have acommercia driver’s license with
tanker and HAZMAT endorsements. In addition to liquid oxygen, PSTs ddliver oxygen
canigters, supplies, and medica equipment to the patients on their assgned route. Each day, they
prepare a delivery schedule from patient delivery logs and work orders received from
dispatchers. The on-duty dispatcher and patient service coordinator receive a copy of the PST's
delivery schedule. Branch warehouse employees retrieve and load daily supplies needed by a
PST and fill the liquid oxygen tanks on their trucks. The PST peformsadaily vehicle
ingpection and submits the ingpection report to the dispatcher. While making deliveries, the PST

uses a company supplied mobile telephone to keep in touch with the dispatcher, to receive



additiond ddlivery orders, and aso to respond to patient service coordinator inquiresregarding
expected time of arriva at a particular patient’s home.

When making their ddliveries, the PST ether replaces a gas oxygen canister with afull
one, or refills apatient’ s liquid oxygen tank from the supply carried on their truck and checks the
oxygen concentrator to verify the flow rate. They aso ddiver, set up, and pick up medica
equipment such as whedlchairs, walkers, shower benches, and commodes. As needed, the PST
provides basic indruction on the use of equipment. The PST is expected to report to their
supervisor any observed abuse, neglect, or other potentia problems such as smoking near the
oxygen supply. These reports are turned in to the PST’ s supervisor dong with the other daily
paperwork and forwarded to the respiratory thergpist manager for follow up.

Because of their greater experience, clinical service technicians (CSTSs) are considered
the “upper echelon of drivers’ and typicaly handle the equipment set up and ingtruction for new
patients. CSTs perform their duties in much the same way as PSTs, except they normaly do not
have aregular route, responding instead to work orders for new service. Since most new patients
are released from hospital's during the afternoon hours, CSTs work shifts beginning around mid-
day. They are required to have acommercid driver's license with HAZMAT and tanker
endorsements and drive the same type of box trucks as PSTs.

There were two Littleton branch employees classified as trangportation leads (TLS) at the
+9time of the hearing. None were employed at the Aurora branch, but one position was open.
TLsare drivers who have typicaly worked in aPST, CST, or DT postion previoudy, and they
continue to perform ddivery functions while serving asleads. Their lead duties include training
and coaching new employees, handling driver issues, and communicating with the supervisor

regarding problems. Sometimes they ride with new drivers to advise them on how to perform



their work more efficiently. During the workday, they keep in touch with the other drivers by
mobile phone. The average hourly wage rate” of the two TSLsis $1.09 more than the average
wage rate of CSTS, the highest paid petitioned-for classfication. With the exception of one PST,
the TLs are the highest paid employees in the petitioned-for group.

Digpatchers work the same shifts as drivers. They receive and schedule work orders by
ether giving the ordersto drivers at the beginning of their shifts or, in the case of “add-on”
ordersreceived after drivers are out in the field, by communicating the order by mobile phone to
the appropriate driver. Based upon patient delivery logs and the orders received from the
dispatcher, drivers prepare their route schedule each day. Dispatchers dso maintain the
paperwork associated with the orders and the drivers submit their delivery records to the
dispatcher after each shift. PSTsand CSTsare required to cdl the dispatcher following every
third stop.

The four patient service coordinators (PSCs) perform work previoudy performed by
dispatchers. They work in an office in the Littleton branch facility where they handle telephone
cdls from patients inquiring about the status of their orders and ddliveries. The PSCs contact
delivery personne or other employees to determine the expected time of ddivery and notify the
patient. This pogition was created in February, 2003, because of a significant increase in patient
delivery inquiries being handled by the dispatchers. These inquiries were forwarded to the
dispatchers from the centraized customer contact center recently created to handle patient cals
for the Louisville, Loveland, Aurora, and Littleton branches. The Employer does not intend to
employ PSCs at the Aurora branch, nor at the other anticipated Denver metropolitan area

branches.

* The average hourly wage rates used in this decision are based on the range of actual rates paid as set forth in
Petitioner’s Exhibit No. 3, a document prepared by the Employer for the hearing pursuant to subpoena.



There are 10 Littleton branch warehouse clerks. They work the same shifts as the
delivery employees and perform the typica warehouse duties of receiving, storing, retrieving,
and distributing the products, supplies, and equipment used in the Employer’ sbusiness. When
drivers pick up equipment no longer needed by patients, including empty oxygen canisters, they
leave these itemsin their truck or van when they return at the end of their shift. Warehouse
clerks unload, clean, and store the returned items. Empty canisters are stacked on a cart and
whedled into the regiond trandfill areato be cleaned and refilled. The branch warehouse clerks
perform minor equipment maintenance such as changing filters and batteries. Itemsin need of
more extensve maintenance or repair are transferred to the repair department in the regiond
warehouse.

Branch warehouse clerks restock the driver’ s truck and vans with routine supplies before
they begin their deliveries each day. Before leaving to make their ddiveries, the driversturnin
their daily work orders to the warehouse, and a clerk retrieves the needed items from the
warehouse inventory and loads them onto the driver’ s vehicles. Throughout the day, the clerks
aso pull ordersfor lobby wak-in cusomers. In addition to general warehouse duties, each clerk
has specific jobs they are respongible for such as cleaning liquid oxygen tanks, deaning and
testing medica equipment, and filling liquid oxygen tanks on the trucks.

The Employer’ s Rockies regiond offices and warehouse operations, established in 1996,
are housed in alarge building shared with the Littleton branch. The 29 hourly regiond
employees a issue here test and repair equipment, clean and refill oxygen canigters, and perform
typica warehouse duties in providing support services for dl 32 branches and service centers
within the Rockies region. These regional employees work in the regiona warehouse which is

separated from the Littleton branch warehouse by a chain-link fence.



Each branch, including Littleton and the newly opened branch in Aurora, is a separate
cost and profit center for accounting purposes and is run by an on-site manager with various
department heads reporting to the branch managers. The branch manager at Littleton is Julie
Nemitz, and among the department heads reporting to her are logistics manager Arnold Arrieta
and the respiratory therapists supervisor William McCledland. Aslogigtics manager, Arrieta
supervises dl the petitioned-for employees at the Littleton branch, including warehouse
employees. The manager for the Aurora branch is Kelly Erickson, with logigtics supervisor
Randy Worthington reporting to her. Worthington isin charge of the ditribution function.
Although the branch managers report to regiond vice-president Rick Little, regiond and branch
employees have no common supervision and the region is considered a separate center for
accounting purposes.

Apriahas recently created anew digtribution modd the implementation of which will
involve splitting up large metropolitan branches such as Littleton into smaller branches located
closer to the patients served. Implementation of this new model iswell underway in the
Employer’s Southern Cdifornia region and has recently been initiated in the Denver
metropolitan area with the opening of the Aurora branch at the beginning of May, 2003. Other
Denver area branches are planned for Arvada, Parker, and downtown Denver. The Employer
expects the Arvada and Parker branches to be operationa by the end of 2003, but no target date
has been established for the downtown Denver branch.

[I. ANALYSS

The Board has long held that a unit need not be the only appropriate or even the most

gppropriate unit, but merely an appropriate unit. Overnite Transportation Company, 322 NLRB

723 (1996); Omni International Hotel, 283 NLRB 475 (1987). In accord with that principle, the



Board' s policy generdly isto accept a petitioned-for unit aslong asit is one of the many
possible appropriate units. If that unit is appropriate, then the inquiry into the gppropriate unit
ends. Boeing Co., 337 NLRB No. 24 (2001).

A. Compostion of the unit

Before the Employer’ s argument concerning the timeliness of the petition can be
considered, the disputes regarding unit composition and scope must be resolved in order to
determine whether a substantial and representative complement of unit employeesexisis. The
employee job cdlassfications that the Employer would include and the Petitioner would exclude
are discussed below.

1. Respiratory Therapists

There are currently 19 respiratory therapists (RTs) employed at the Littleton branch, 6 of
whom are per diem employees who work only as needed. The Employer estimates that the
Aurora branch will have 4 RTs, but at the time of the hearing, none of those positions had been
filled, and the exact number to be hired had not been determined. As noted above, RTs at the
Littleton branch are supervised by William McCleland, who does not supervise any of the
petitioned-for employees and who reports directly to Littleton branch manager Nemitz. They are
the mogt skilled of dl the employees who provide ddiveries and services to patients and they
must be licensed by the State of Colorado to practice respiratory therapy. The average hourly
wage rate for RTs is $20.60, arate 30 per cent higher than the $15.89 average rate for the two
transportation leads, the highest paid classification of petitioned-for employees.

The basic duties of a RT involve ddivering oxygen and other thergpeutic equipment to
patients at their resdence, setting up equipment, and indructing patients and care giversin the

use of the equipment. RTs are the only employees who can perform certain specidized
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functions, such astegting patient’s blood saturation levels, providing servicesto pediatric
patients and trached patients, and setting up ventilators and CPAP (Continuous Positive Airway
Pressure) therapy machines. Also, at in-service training sessions which are conducted about
three or four times ayear, RTs sometimes provide ingtructions to the unlicensed oxygen ddlivery
employees.

The RTs receive their assgnments each day from the RT scheduler, not the dispatcher.
The RT scheduler uses the same office as the patient service coordinators at the Littleton branch
fadlity. They communicate with the Littleton office by mobile phone, and they receive “ add-on”
work orders by the same means. RTs are trained on the Employer’ s driver training manud, the
same as the unlicensed delivery employees. They drive a van stocked with supplies, but are not
required to have commercid driver'slicense. Although warehouse clerks assst RTsin locating
supplies and occasionaly help load equipment into their vans, there is no evidence of regular
interaction with other petitioned-for employees. The RTs are occasiondly at anew patient’s
home when a CST or PST drops off aliquid oxygen tank.

Under rules promulgated pursuant to Colorado’s Respiratory Therapy Practice Act
(herein CRT Act),” an unlicensed oxygen delivery employee such as PSTs can deliver, set up,
ingpect, and maintain an oxygen gpparatusin a patient’s home, and they may dso ingruct the
patient about the apparatus operation. They may not, however, perform pulse oximetry testing,
interpret or report physician orders, titrate the oxygen leve, discuss disease Satus with the
patient, or engage in any other task that congtitutes the practice of respiratory therapy.
According to the CRT Act, the practice of respiratory therapy that the unlicensed employees are

not permitted to perform includes, in part, pulmonary care services, ingruction on the techniques

°> Administrative notice is taken of the Colorado Respiratory Therapy Practice Act, §12-41.5, C.R.S. and Colorado
Respiratory Therapy Licensure Rules & Regulations, Rule 1 (Adopted September 25, 2002), 4 CCR 741-1.
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and sill of respiratory care, adminigtration of pharmacologicd, diagnostic, and therapeutic
agents, observation of response to trestment and determination of whether such responseis
abnormal, use of required diagnogtic and testing techniques, and the transcription and
implementation of written and verba orders of aphysician.

| find that the Employer’ s respiratory therapists do not have a sufficient community of
interest with the petitioned-for employees to require their inclusion in the bargaining unit.
Contrary to the petitioned-for employees, respiratory therapists are required to be licensed to
practice respiratory therapy by the State of Colorado. They aso possess greater skill and
training, have separate supervision, receive sgnificantly higher wages, and perform afunction
which is fundamentdly different from that of the unlicensed ddlivery employees, warehouse
clerks, and dispatchers sought by the Petitioner. The fact that they trangport certain equipment
and supplies from the warehouse to a patient’ s residence does not change the fact that the RTs
are the only employees qudified to practice respiratory therapy when they arrive a ther
degtination. It is gpparent from the record that RTs are trained, qualified, licensed, hired,
compensated, and expected to perform duties that unlicensed employees cannot perform.
Accordingly, based upon the entire record and the reasons set forth above, respiratory therapists
are excluded from the gppropriate bargaining unit.

2. Clinical Assistants

There are four dinicd assigtants (CAs) working at the Littleton facility. The Employer
anticipates that no CAswill be hired to work out of the Aurorabranch. The CAs, a classification
previoudy known as “clinica account specidist,” are supervised by market manager Jm

Howard, who reports directly to the vice-president of sales, Danette Stevens. Howard and



Stevens, aswell asthe CAs, have officesin “the regiond end of the bulding,” according to
testimony, athough the record indicates that CAs are considered Littleton branch employees, and
they reportedly obtain their supplies and equipment from the Littleton branch warehouse.

The CAs are each responsible for certain hospitals that they vigt daily to meet with
referral patients being released to go home. The CAs set up the patients being dismissed from
the hospita with a portable oxygen unit, and they cal in an order for the dismissed patient to the
contact center. Occasiondly, the CAs spesk directly with aCST or RT regarding the patient’s
needs. When the patient reaches their home, the patient notifies the contact center and aRT,
CST, or PST is digpatched to the home to ddliver a Sationary oxygen unit and related services.
Thereis no record evidence that the CAs visit the patients a their homes.

The CAs drive vans and do not need acommercia driver’ slicense. They are not licensed
or certified by the State of Colorado to practice respiratory therapy. The record contains no
indication that CAs are expected to have any specidized education or training, dthough they are
“encouraged” to have agood patient care and logistics background. The average hourly wage
rate for CAsis $16.04, which is dightly higher than the $15.89 average rate of the two
transportation leads, the highest paid classfication of petitioned-for employees. It isdso higher
than the average rate of CSTs and PST, the next highest paid classifications, and substantialy
higher than the remaining dassfications.

| find that the clinicdl assstants do not have a sufficient community of interest with the
petitioned-for employees to require their incluson in the bargaining unit. They have separate
supervison and their immediate supervisor reports to aregiond level manager, not to the
Littleton branch manager. Although they perform tasks somewhat related to the overdl function

of the petitioned-for employees, the CAs appear to be part of amarketing function. In any event,
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it isclear that the CAs, like the RTs, are not part of the Employer’ slogistics department. Not
only istheir office area physicaly separated from the branch employees, but the sdes and
marketing mission in which the CAs gppear to be involved is itsdlf far removed from that of the
logigtics department and its warehouse clerks, dispatchers, and drivers. Thus, the fact that the
Employer has organizationdly attached the CAs to the Littleton branch is not dispogtive, in light
of the other more critical facts discussed herein. The only interaction CAs have with the
petitioned-for employeesis when they obtain supplies and equipment from the warehouse or
occasondly communicate directly with a CST or PST regarding the needs of a patient. The
limited nature of these communications is supported by the testimony of 2 PSTsand 1 CST, with
acombined tota of 7 years as driversfor the Employer, only one of who had ever talked with a
CA regarding a patient, and that occurred only once. Moreover, even this limited interaction that
CAs have with CSTs or PSTs evidently would not be confined to CSTs and PSTs from the
Littleton branch, as patients being dismissed from Denver area hospitas reside in locations that
presumably could be serviced by any of the Employer’s Colorado branch operations. Further,
while there have been savera employees who have permanently transferred to CA positions
from CST or DT pogtionsin Littleton, it is more significant that there is no evidence of
temporary interchange or transfers. See MGM Mirage, 338 NLRB No. 64, dip op. a 7
(November 20, 2002); Ore-lda Foods, Inc., 313 NLRB 1016, 1021 n.4 (1994); Hilton Hotel
Corp., 287 NLRB 359, 360 (1987).
3. Pharmacy delivery technicians and war ehouse clerk

There are two pharmacy delivery technicians (DTs) and one pharmacy warehouse clerk

who work for the pharmacy which islocated in the Littleton facility. The Employer does not

anticipate employing these classfications or having a pharmacy a the Aurorabranch. The
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pharmacy supervisor’s position was vacant a the time of the hearing, and the pharmacy
employees were supervised by the regiond infuson manager, Angela Martindli. Although the
record does not indicate whether the pharmacy will remain a part of the Littleton branch when
Littleton is split into smaler branches, there is tesimony regarding an idea for afuture
“integrated ddlivery” system that might place pharmacy DTs under the “logigtics Sde of the
business.”

The record provides scant details regarding the operation and function of the pharmacy.
It is gpparent from the available evidence, however, that the function of the pharmacy isto
dispense and ddiver infusion medications and enterd nutrition supplements to homecare
patients. According to the record, the pharmacy warehouse clerk receives, counts, stores, and
retrieves the product dispensed and delivered through the pharmacy. Theseitemsare stored ina
smadl portion of the branch warehouse near a door leading into the pharmacy. The pharmacy
shipments are delivered to the branch warehouse loading docks and the pharmacy warehouse
clerk counts the product and puts it away, sometimes with the help of a branch warehouse clerk.
The record, however, does not indicate how often pharmacy shipments are recelved, nor how
often a branch warehouse clerk provides assistance.

The pharmacy warehouse clerk and the pharmacy DTs clean and test infusion tanks and
other infusion products in a corner of the branch cleaning ade. They dso pressure wash certain
equipment in abay areawhich is aso used by branch warehouse employees. Using avan, the
two pharmacy DTs deliver pharmacy products to patients primarily on an as-needed bas's, but
they aso make some recurring deliveries. Canned nutrition supplements are at times ddlivered
by branch PSTsif they are making arecurring oxygen ddivery to the same patient, but the

record does not establish how often this occurs.
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| find that there is insufficient evidence to conclude that the pharmacy employees must be
included in the bargaining unit. Although they work in the same generd areaand perform some
tasks that are Smilar to those performed by the branch warehouse clerks and ddivery
technicians, the record fails to establish significant interaction or interchange with the petitioned-
for employees. The permanent transfer of some pharmacy employeesto regiona postionsis not
relevant to the petitioned-for unit, which islimited to branch employees. In any event, under the
Board cases noted above, permanent transfers are not entitled to as much weight astemporary
interchange in assessng the community of interest shared by two groups of employees. The
record fails to show that assistance received by the pharmacy warehouse clerk from branch
warehouse employees is more than occasond. There is no dispute that the pharmacy employees
are separatdy supervised (at present by aregiona manager) and any plans for future integration
with the branch logistics department are speculative & this point. Accordingly, | conclude that
an insufficient basis exigs for requiring the pharmacy warehouse clerk and pharmacy ddivery
technicians to be included in the appropriate bargaining unit.

B. Scope of the unit

Turning now to the gppropriate scope of the bargaining unit sought by the Petitioner,
there are two issues raised by the Employer, asfollows:

1. Appropriatenessof a single unit

The Employer contends that a unit composed of employees of both the Littleton and
Aurora branches would not be appropriate because the two branches are separate and
independent facilities with separate supervison and lack significant employee interchange or
interaction. The Petitioner argues that there is enough interchange and integration between the

two facilities to overcome the presumptive gppropriateness of single location units, though the
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Petitioner has dso indicated a willingness to proceed to an dection in single location unitsin
Littleton and Auroraif dections are directed in these single units.

At thetime of the hearing, al of the Aurora employees were trandfers from the Littleton
branch, and the Aurora delivery routes were ones formerly serviced by Littleton employees.
Both the routes and the employees, however, have been permanently transferred and, therefore,
the trandfersfall to establish an ongoing interchange between employees of the two fadilities.
Moreover, the Board giveslittle weight to transfers resulting from the opening of a new facility
in determining the proper scope of aunit. Passavant Retirement and Health Center, Inc., 313
NLRB 1216 (1994); J. W. Mays, Inc., 147 NLRB 968 (1964).

The Petitioner dso notes that the Aurora and Littleton employees assigned “on-call” duty
are required to cover the entire area previoudy served by Littleton, and there have been
occasions of interchange when an Aurora driver covered a Littleton route. It is undisputed,
however, that the Aurora branch was not fully staffed at the time of the hearing and thet its
trangition to becoming a separate, independent facility was not yet completed. Moreover, the
Employer clams thet the temporary and occasiona interchange that has occurred during the
trangtion period will not continue in the future, and there is no evidence to the contrary.

There are certain factors present which favor a multi-location unit, such as common
personnd and labor relations policies, identicad work skills, the same terms and conditions of
employment, and apparent lack of loca control over mgor disciplinary decisions. These factors,
however, are outweighed by the more compelling factors favoring separate units noted above. In
addition, it is noted that there is no evidence of amulti- or dual-unit bargaining history, and the

Auroraand Littleton facilities are geographically on opposite sdes of the Denver metropolitan
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areaat adriving distance of more than 30 miles by the fastest route® In light of dl the
circumstances, | find thet thereis an insufficient basis to warrant deviating from the Board's
preference for single location units by including the Aurora and Littleton branch employeesin a
single bargaining unit. Hegins Corp., 255 NLRB 1236 (1981). Accordingly, | shdl direct
separate eections for the Littleton and Aurora units found appropriate.

2. Inclusion of theregional employees

The remaining scope-of- unit issue to be decided is the Employer’ s contention that the 29
hourly regiond employees a the Littleton facility have a sufficient community of interest with
the petitioned-for employees to compel their inclusion in the bargaining unit. The Petitioner
disputes this contention, arguing that an insufficient community of interest exigts to require the
inclusion of the regiona employees in a bargaining unit with the petitioned-for Littleton branch
employees.

The Employer’s Rockies region is responsible for providing support servicesto the 32
service centers within the four- gate region. The hourly regiond employees work in the large
open warehouse area of the Littleton facility. The region uses one end of the building and the
branch uses the other, with the two portions divided by two 20-foat high chain-link fences with a
wakway between them. Eleven of the regional employees at issue are assigned to the regiond
repair center, seven are warehouse clerks, and the remaining eleven employees work as trandfill
technicians. The repair center employees are supervised by regiona repair center manager
Gerdd Chesbro, the warehouse clerks are supervised by regiona warehouse manager Ron
Hoffman, and the trandfill employees are supervised by regiond trandfill supervisor John Smith.

Each of these supervisors reports to Kevin Eaton, the regiona logistics manager.

6 | take administrative notice of these facts based upon an examination of commonly available map resources.
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The regiond repair center isrespongble for testing and repairing equipment for the
various branches and other service centersin the Rockies region. They use pecidized
equipmert in their work, aswell asbasic tools. On occasion, regiond repair technicians with
specific expertise have provided in-service training to Littleton branch employees on repair and
troubleshooting of that equipment.

Theregiond trandfill technicians dean and refill the empty oxygen canisters returned by
the service centers. Thisjob involves removing stickers from the canisters, sanitizing them, and
filling with oxygen gas obtained by warming liquid oxygen. The region has aliquid oxygen
supply which remains separate from that used by the Littleton branch. According to testimony,
refilled canisters of oxygen are trangported to the Aurora branch facility by atractor-trailer
vehicle and the trailer is|eft for the branch employees to unload as canigters of oxygen are
needed. Presumably, this method is used for resupplying other locationsas well. At the
Littleton branch, empty canisters are unloaded from the delivery trucks by branch warehouse
clerks, then stacked on carts and whedled into the region trandfill area. The trandfill technicians
return a cart of refilled canigters to the staging area in the branch warehouse for loading onto the
ddlivery trucks by branch warehouse clerks, as needed.

The regiona warehouse clerks receive, count, store, retrieve, and ship suppliesand
equipment used by the service centers within the region. They routindy prepare shipments to be
sent by United Parcel Service (UPS). According to testimony, their job descriptions are the same
as branch warehouse clerks, except they are not required to clean equipment.

In support of its position that hourly regiond employees should be included in the

bargaining unit, the Employer relies upon record evidence of permanent transfers, temporary
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interchange, shared facilities, common pay and benefits, interaction among the two groups of
employees, common personnel policies, and a shared human resources manager.

Regarding permanent transfers, the Employer contends that records received into
evidence establish that dmost the entire initid complement of hourly regiond employees
transferred from the Littleton branch, and that gpproximatdly one-haf of the current employees
previoudy worked for the Littleton branch. However, the Board attaches little significance to
transfers resulting from the opening of new facilities, trandfers involving promations, or transfers
occurring & the employee’ s convenience in determining the scope of the appropriate unit.
Renzetti’ s Market, 238 NLRB 174, 176 n.8 (1978). The records relied upon by the Employer
indicate that many of the transfers resulted from promotions or voluntary demations, and thereis
no evidence to indicate that the remaining were not smilarly at the employee s convenience.

Concerning temporary interchange, the record indicates thet afew of the hourly regiond
employees have acommercid drivers license and helped the Littleton branch with ddiveries
during arecent snowstorm. In the week prior to the hearing, one regiona warehouse clerk
helped the Littleton branch warehouse with counting equipment, putting equipment away, and
sending equipment out by UPS. Also, as recently as the month before the hearing, regiond
repair technicians helped Littleton branch employees handle equipment backlogged in the branch
cleening ade. While this evidence shows that interchange has occurred recently, thereis no
evidence that such assstance occurs frequently. In fact, the Employer’ s regiond vice president
of operations, Rick Little, testified that ddlivery ass stance does not occur ona*“norma” or
“routine basis”

The facilities that the Employer claims are shared by the two groups of employees

include the dock area, compactor, employee entrances, pressure wash bay, lunchroom,
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restrooms, parking lot, smoking areas, and copy rooms. Employee witnesses presented by the
Petitioner disputed the claim that the employee entrance and dock area are shared. Since the
hourly regional employees and the branch warehouse, dispatchers, and patient service
coordinators al work under the same roodf, it is reasonable to conclude that they do come into
contact with one another occasonaly, particularly when they leave their separate work areas for
somereason. The trangportation leads, PSTs, CSTs, and DTs, however, are out of the building
most of the day and the import of shared facilities does not extend to those employees.

More importantly, the record evidence fails to establish substantial interaction between
the hourly regional employees and the employees requested by the Petitioner. Employee witness
Mike Woodside testified that during his one year of employment as a PST, he has never gone
into the regiond warehouse area and has had no involvement with regiona warehouse
employees. Another PST employee witness, Jeremy Richardson, testified that during his
employment of over three years he has only been in the regiona warehouse on one occasion
when escorted there by his supervisor for training purposes. He further stated that he did not
believe he was permitted to enter the regiona warehouse and that he did not dedl with the
employeesthere. Tyler Richardson, who has worked as a PST and CST since 1999, aso testified
that he has had no interaction with regiona employees.

Troy Gordon, a corporate logistics trainer for the Employer’s centra divison, was called
by the Employer as awitness and testified, in part, regarding employee interaction a the
Littleton facility. Mr. Gordon, who is headquartered in Littleton, previoudy was a trangportation
supervisor a the Littleton branch for about nine months before being promoted over a year ago
to his present position. In generd, histestimony regarding interaction was that product is dways

moving back and forth between the regiona warehouse area and the branch warehouse area. He
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did not, however, provide any specifics about how this physica movement of product resulted in
interaction between employees. For example, Mr. Gordon described branch warehouse
employees wheding empty oxygen canisters over to the trandfill areaand trandfill technicians
walking a cart of filled canisters back to the branch warehouse staging area, but thereisno
indication regarding what, if any, interaction between employees results from this movement of
canisters.

The Employer failed to present any branch warehouse employees or hourly regiond
employees to testify regarding the nature and degree of interaction that occurs between the two
groups of employees. Without such evidence, it is difficult to determine whether substantia
interaction exists. Nevertheless, it is apparent that the hourly regiond employeesrolein
providing support services to the service centers within the Rockies region, including
considerable amounts to the Littleton branch, and the close physica proximity of the Littleton
branch warehouse employees, results in some degree of interaction on adaily bass.

Turning to the Employer’ s argument that the two groups of employees share common
pay grades and fringe bendfits, it is uncontested that al hourly-paid employees receive the same
benefits. The existence of common pay grades, however, is of little significance without
knowing the actua wages received by the employees being compared. Without regard to their
wages, evidence shows that the 11 trangfill technicians recelve an average hourly wage rate
which is 7 per cent less than the average hourly wage rate of the 10 Littleton branch warehouse
clerks, the lowest paid classfication requested by the Petitioner. The regiond repair technicians
and the regiond warehouse clerks receive average hourly wage rates comparable to those of the

petitioned-for employees.



All hourly employees are subject to the same personnel policies. Testimony that the
regiona human resources representative at the regiona office handles the * human resource
function” for both the regiond employees and the Littleton branch employeesis not challenged.
Although the record is unclear regarding the exact functions performed by the human resources
representative, apparently those functions include handling job postings and job bids and smilar
adminigrative duties related to personnd matters. Thereis no indication in the record that the
human resources representative exercises any control over day-to-day operations of the branch or
region or exercises any managerid authority with repect to determining employment conditions
or labor policy affecting the employees at issue here. Since the record fails to establish any
function for the regiona human resources representative beyond adminigtrative matters, the
evidence presented is of little or no significance in determining the gppropriate unit.

In light of the above, it is evident that some relevant factors are present which would
support the Employer’ s postion that hourly regiond employees share acommunity of interest
with the petitioned for employees, particularly those employed as Littleton branch warehouse
clerks. Under dl the circumstances, however, the hourly regiona employees do not have
aufficient interests in common with the petitioned-for employees to warrant a conclusion that
they must be included in an gppropriate unit. Therefore, relying particularly on the lack of
common immediate as wdll as intermediate supervison, the absence of substantia temporary
interchange, and the separate organizationa and functiona roles of the two groups of employees,
| find that the petitioned-for employees at the Littleton branch are an appropriate unit without

including the hourly regiond employees a the same location.
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C. Timédliness of the petition

Theremaning issue to consider is whether the petition in this matter is premature. The
Employer contends that it would be ingppropriate to conduct an ection at this time because the
Aurora branch is an expanding unit and the Littleton branch is a contracting unit. The Petitioner
argues that an immediate election is gppropriate because there is a substantia and representative
complement of employees at present and the plans to open new branches are indefinite.

1. Theexpanding Aurora unit

As part of a corporate plan to split up large metropolitan branches into smdler branches
located closer to the patients served, the Denver metropolitan areawill ultimately have six
branches, including the existing ones at Littleton and Louisville. Asaresult of new branchesto
be located in Arvada, Parker, downtown Denver, and Aurora, fewer employees will be needed at
the Littleton branch. The Employer clamsthat al of the new branches except downtown
Denver will be opened by the end of 2003.

The Aurora branch was partidly operationd at the time of the hearing, with abranch
manager and logistics supervisor in place, as well as 14 employees, al of who reportedly
transferred from the Littleton branch. The Employer was aso in the process of negotiating a
building lease for its Arvada branch at the time of the hearing, and expected to open that branch
by September, 2003. Potentid lease Sites for the Parker branch had been identified at the time of
the hearing, and that branch was expected to open in December, 2003. According to tesimony
of Employer witness Michael Lawler, corporate vice president of logidtics, atimetable for
opening a downtown branch had not been established because the Employer had only recently

begun a prdiminary review and andys's of demographic informeation.
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According to the organizationd chart for the Aurora branch, when fully staffed, that
facility will have 10 PSTs, 4 CSTs, 4 warehouse clerks, 3 dispatchers, and 1 transportation lead,
or atota of 22 employeesin classfications requested by the Petitioner. Aurorawill not have
any patient service coordinators or clinical assstants. Respiratory thergpists will also work out
of the Aurorafacility, but neither the organizationd chart nor the hearing record indicates how
many RT postionsthere will be when fully staffed. The record establishes that Arvada and
Parker branches will have the same organizational mode as Aurora, with gpproximately the
same number of employeesin each pogtion.

Of the eventud 22 Aurora employees in classifications requested by the Petitioner, as
mentioned above, 14 of those positions had been filled at the time of the hearing by transfers
from the Littleton branch. These voluntary transfers apparently occurred as aresult of meetings
the Aurora branch manager held with Littleton branch employees who live in the Aurora area.
The 8 unfilled Aurora positions were posted within the Rockies region on June 2, 2003, with job
bid requests due by June 6, after the close of the hearing in this matter. According to testimony,
any openings remaining after completion of the Employer’s bidding process would be filled from
outside the company.

The parties agree that the gpplicable test to determineif an immediate eection should be
conducted in the face of an expanding unit is whether the present complement of employeesis
subgtantia and representetive of the ultimate complement to be employed in the near future.
Although thereis no flat rule for making such a determination, the Board stated in MIM Sudios
of New York, Inc., 336 NLRB No. 129, dip op. a 3 (2001), that it

finds an exigting complement of employees to be "substantiad and
representative’ when approximately 30 percent of the eventua

complement is employed in 50 percent of the anticipated job
classfications. See Yellowstone International Mailing, Inc., 332 NLRB
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No. 35 (2000), relying on Custom Deliveries, 315 NLRB 1018, 1019 fn. 8
(1994).

At the time of the hearing, the Aurora branch had 14 of 22 postionsfilled in 3 of the 6
classficationsincuded in the unit thet | have found to be gppropriate. The Employer contends
that the job classifications of respiratory thergpist and senior warehouse clerk should aso be
considered, resulting in only 3 of 8 future classifications represented at present. | have found,
however, that respiratory therapists should not be included in the appropriate unit, and the record
failsto show that the title of “senior warehouse clerk” describes ajob classification sufficiently
separate and digtinct from that of “warehouse clerk” in terms of types of skillsrequired. See
Endicott Johnson de Puerto Rico, Inc., 172 NLRB 1676 (1968). Thus, the present complement
at Aurora condtitutes 64 percent of the anticipated full complement and 50 percent of the
anticipated job classfications. Further, additiond hiring islikely to occur before an eection
since the Employer had just posted the job openings to solicit bid requests from employees
within its Rockies region. In these circumstances, | find that the present Aurora branch
complement is substantia and representative for purposes of directing an immediate dection.

2. Thecontracting Littleton unit

The Board's guidelines for expanding units so gpply where the unit is contracting. The
Board described its policy in MIM Sudios, dip op. a 3:

To warrant an immediate €ection where there is definite evidence of an
expanding or contracting unit, the present work complement must be
subgtantial and representative of the ultimate complement to be employed
in the near future, projected both as to the number of employees and the
number and kind of classfications. Douglas Motors Corp., 128 NLRB
307, 308 (1960). A mere reduction in the number of employeesis
insufficient to warrant dismissd of the petition; the Board will examine

whether the reduction isaresult of a"fundamenta change in the nature of
the Employer's business operations.” Id.
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Under this palicy, the firgt question is whether there is “ definite evidence” of a
contracting unit a the Littleton branch. Initidly, | note that 14 employees have dready
transferred from Littleton to Aurora, and more may do so prior to an election. The Employer
clamsthat Littleton will be reduced to approximately the same sze as the other branches when
al branches have been opened and are fully operationd. Thereisno basisfor concluding that
the Employer does not intend to open branches in Arvada and Parker, athough the target dates
cannot be considered definite. Moreover, the feasibility of a downtown Denver branch isonly
now receiving a preliminary andysis and it does not appear that a definite decison has been
made to open that branch. Nevertheless, even if target dates are not met, there does appear to be
definite evidence that Aurora, Arvada, and Parker will become fully operationd within the
forthcoming year, and that Littleton will be reduced in Sze as aresult.

The next question to congder is whether the present Littleton branch work complement is
subgtantia and representative of the ultimate complement to be employed there in the near
future, with respect both to the number of employees and the number and kind of classifications.
Record evidence shows that at the time of the hearing, 48 employees worked in classfications
included in the unit | have found to be gppropriate, including 4 patient service coordinators
(PSCs). If the complement at Littleton is reduced in the near future to the Size anticipated for the
other branches, as the Employer contends, 26 employees working in classificationsincluded in
the appropriate unit will remain, including the 4 PSCs. Thus, it would appear that the anticipated
future complement at the Littleton branch is 26 employees, a reduction of approximately 45
percent. If the downtown Denver branch is not opened in the near future, and Littleton continues
to serve that area, presumably the future complement at Littleton would be greater than 26

employees.
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Regarding the number and kind of classfications, there is no record evidence that the
reductions contemplated for the Littleton branch will result in any sgnificant changes. At the
time of the hearing, the one ddivery technician (DT) postion a the Littleton branch was open,
but the Employer was planning to fill it. Although the Employer’s new branch mode does not
include PSCsin each branch, according to testimony, PSCswill continue to work &t the
centralized patient contact center in the Littleton facility. These employees are presently
considered Littleton branch employees, and there is no record evidence that thiswill change.
The current Littleton branch complement dso includes employees working in the classifications
of PST, CST, dispatcher, warehouse clerk, and transportation lead, and these classifications will
remain after the expected changes.

The Employer argues, however, that the rdative number of employeesin each
classfication at the Littleton branch will change substantidly under the new modd, resulting in
greater or lesser influence in an immediate e ection than they would after the changes. The
Board's policy, as described in MIM Sudios, isto determine if the “ number of employees’” and
the “number and kinds of classfications’ in the present complement are substantial and
representative of those projected for the future complement. The Board's policy does not require
that the number of employees within each dlassification aso be substantial and representative.”

Thefind congderation under the Board' s guiddines is whether any reduction occurring
in the number of employeesisthe result of afundamenta change in the nature of the Employer’s
business operations. The change expected at the Littleton branch is not a fundamental
operational one. Employees will continue to do exactly what they do now. They will report to

work at the same facility, drive the same vehicles, ddiver the same equipment and supplies, and

" Presumably, substantial changesin the number of employees within job classifications would be an indication of
fundamental operational changes, which isarelevant, but separate, consideration.
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provide these deliveries and other servicesto the same type of patients on the same delivery
routes. The only difference will be that the Littleton branch will service asmaler geographic
areawith fewer employees. A reduction in the Sze of abusiness operation is not the type of
operationa change consdered significant by the Board. See Plymouth Shoe Co., 185 NLRB 732
(1970) (employer changed from manufacturing to warehousing); Douglas Motors Corp., 128
NLRB 307 (1960) (employer diminated manufacturing aspect of operation). In Cooper
International, Inc., 205 NLRB 1057 (1973), relied upon by the Employer, the employer planned
an imminent transfer of its entire operation to a new location 18 miles away, and the Board
dismissed the petition, without prejudice, in the absence of evidence that a considerable
proportion of the unit employees would accept employment at the new location. Since thereis
no suggestion here that the entire Littleton branch operation will be transferred, Cooper
International is dearly distinguishable. Accordingly, | find that the present Littleton branch
work complement is substantia and representative of the ultimate complement to be employed
there in the near future and an immediate eection is warranted.
[1l. CONCLUSION

Consgtent with the above, | find that the petitioned-for employees & the Littleton and
Aurora locations congtitute gppropriate separate units for purposes of collective bargaining, that
an immediate ection is warranted in those units, and direct an election accordingly.

DIRECTION OF ELECTION

An eection by secret bdlot shal be conducted by the undersigned among the employees

in the units found appropriate at the time and place set forth in the Notice of Election to issue
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subsequently, subject to the Board's Rules and Regulations® Eligible to vote are thosein the
unitswho are employed by the Employer during the payroll period ending immediately
preceding the date of this Decision and Direction of Election, including employees who did not
work during that period because they wereill, on vacation, or temporarily laid off. Employees
engaged in any economic strike, who have maintained their status as strikers and who have not
been permanently replaced are dso igible to vote. In addition, in an economic strike which
commenced less than 12 months before the eection date, employees engaged in such strike who
have retained their status as strikers but who have been permanently replaced, aswell asther
replacements, are eligible to vote. Thosein the military services of the United States
Government may vote if they appear in person at the palls. Ineligible to vote are employees who
have quit or been discharged for cause since the designated payroll period, employees engaged in
a strike who have been discharged for cause since the commencement thereof and who have not
been rehired or reingtated before the ection date, and employees engaged in an economic strike
which commenced more than 12 months before the election date and who have been
permanently replaced. Those eligible shall vote whether or not they desire to be represented for
collective bargaining purposes by:

INTERNATIONAL BROTHERHOOD OF TEAMSTERS,

LOCAL UNION NO. 435

LIST OF VOTERS

In order to ensure that dl eligible voters may have the opportunity to be informed of the

issuesin the exercise of their gtatutory right to vote, dl parties in the dection should have access

8 Your attention is directed to Section 103.20 of the Board’ s Rules and Regulations. Section 103.20 provides that
the Employer must post the Board’ s Notice of Election at |east three full working days before the election, excluding
Saturdays and Sundays, and that its failure to do so shall be grounds for setting aside the el ection whenever proper
and timely objections arefiled.



to aligt of voters and their addresses, which may be used to communicate with them. Excelsior
Underwear Inc., 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon Co., 394 U.S. 759 (1969);
North Macon Health Care Facility, 315 NLRB 359 (1994). Accordingly, it is hereby directed
that within seven (7) days from the date of this Decision, two (2) copies of an dection digibility
list containing the full names and addresses of dl the digible voters shal befiled by the

Employer with the undersigned, who shdl make the lig available to dl partiesto the dection. In
order to betimely filed, such list must be received in the Regiond Office, Nationa Labor
Relations Board, 700 North Tower, Dominion Plaza, 600 Seventeenth Street, Denver, Colorado
80202-5433, on or before July 23, 2003. No extenson of timeto filethislig shal be granted
except in extraordinary circumstances, nor shdl the filing of arequest for review operate to Stay
the requirement here imposed.

RIGHT TO REQUEST REVIEW

Under the provision of Section 102.67 of the Board's Rules and Regulations, arequest
for review of this Decision and Direction of Election may be filed with the Nationa Labor
Relations Board, addressed to the Executive Secretary, 1099 14th Street, NW, Washington, DC
20570. Thisrequest must be received by the Board in Washington by July 30, 2003. In
accordance with Section 102.67 of the Board' s Rules and Regulations, as amended, all parties
are ecificadly advised that the Regiond Director will conduct the election when scheduled,

even if arequest for review isfiled, unless the Board expresdy directs otherwise,
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Dated at Denver, Colorado, this 16th day of July 2003.

347-8020-4000
347-8020-6000
440-1760-6280
440-8350-6700

B. Allan Benson, Regiond Director
Nationd Labor Relations Board
Region 27

700 North Tower, Dominion Plaza
600 Seventeenth Street

Denver, Colorado 80202-5433
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